Who owns the land?

BY DAVID WALBERT

We could saythat all conflicts betweenEuropeansettlersin Americaand American Indians
were about land. The Indians had it; the Europeanswantedit. In many cases,Europeans
simply took what they wanted. In most of British North America, though, settlersactually
purchasedland from natives.You might think that buying land rather than taking it would
prevent conflict. But becauseEuropeansand American Indians had very different ideas
about what it meant to buy and to Oown@and, these dealsactually could causeas much
conflict as they prevented.

The traditional view of European-Indian land deals is that Europeanstricked the
Indians, who failed to understand the consequencesof their actions. In fact, though,
Indians often proved savvynegotiators, and most European settlers understood far less
aboutiIndian ideasof land ownership than the Indians understoodabouttheirs. In the long
run, the colonistswon nearly everyconflict overland ownership, becausethere were more
of them: Their numbers grew continually, while the native population dwindled from
disease, warfare, and slavery.

But if force often settledland disputes,what causedthem in the first placewere vastly
different assumptionsaboutwhat it meantto Oown@and N assumptionsdeeplyrootedin
European and American Indian cultures and religions.

What is property?

Modern law recognizestwo kinds of property: real property which includes land and
permanent structures built on it; and personapropertywhich is essentiallyanything that a
person can pack up and move somewhereelse. The distinction betweenowning land and
owning thingsis an important one, and the different waysin which American Indians and
European settlers interpreted it helps to explain the conflicts that arose betweenthem.
Essentially,where Europeanssawland as private property, Indians sawit asthe sum of its
uses and a shared resource.
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LAND AS A SHARED RESOURCE

At the simplest level of personal property, American Indians owned what they made with
their own two hands.But unlike Europeansthey did not accumulategoods,and they freely
shared tools and other useful possessionswith friends and family who needed them.!
Other goods, such as beadsand trinkets, might serve as displays of a personOsank or
prowess,but they too were frequently traded or given away.While Indians had a definite
concept of personal property, then, they tended not to be as Opossessive@bout their
possessions as Europeans.

Land rights were more complicated. A family might OownQhe land on which its
housestood,and women Oownedhe land they farmed. But homes, agricultural fields, and
villages moved frequently, and so land was only OownedO as long as it was being used.

Villages collectivelyhad rights to large territories that they used for hunting, fishing,
and gathering of food, medicinal herbs, and raw materials for building or tools. Those
rights shifted depending on the use and the peopleusing it. For most purposes,all of the
peoplein a village sharedthe use of its land. Among different villages,agreementsabout
land use had to be made or defended.A village might claim exclusivehunting rights in a
given territory, for example,but peoplefrom many villagesmight sharethe use of a single
river for fishing. What villages claimed was, as historian William Cronon writes, Onotthe
land but the things that were on the land during the various seasons of the ye?ar.(')

LAND AS PROPERTY

Europeanideasabout land and property differed from those of Indians in two important
ways.First, under Europeanlaw, land wasa commaodity that could be bought and sold, and
individuals who Oowned@ tract of land had, for the most part, exclusiverights to its use.
Second,ownership was determined by formal means, recognizedby deedsand contracts
and enforcedby courts of law. Facedwith the casual,shifting, and complexarrangements
of AmericaOs native peoples, Europeans took several approaches to obtaining land.
Of course, King Charles I initially granted the entire territory of OCarolana@® the
Figure 1. What does this €ight Lords Proprietors,who werethen free to dispensewith it asthey sawfit. Prior to that,
seventeenth-century paining Amadasand Barlowe® had claimed the Outer Banksin the name of Queen Elizabethand
tell us about the way Buropeans gy \Walter Raleigh. The English justified those claims, first, on the grounds that Charles,
thought about how land should . L. . .
be owned and managed? being a Christian monarch, had authority over a continent of heathen peoples. )
They also argued, more specifically, that the Indians had failed to heed GodOs
command in Genesi¢ to Osubdue@he land. In Europe, hunting was the sport of the
wealthy, not a key sourceof food, and so to the Europeaneye,the vasthunting grounds on
which the Indians relied appeareduninhabited and Ounimproved.(he Indians, in other
words, werenOt using the land; therefore it was up for grabs.
Interestingly, despite these arguments, the English frequently purchasedland from
Indians rather than seizing it outright, and colonial law recognizedIndian ownership of
land. But the land dealsand the courts that enforcedthem worked by Europeanstandards
of land ownership that the Indians didnOt share.
When they purchasedland from Indians, Europeansunderstood the deal as a full
transfer of rights. A man who purchaseda tract of land wasunderstoodto havethe right to
use it for any purpose, sell it to whom he wished, and to forbid trespassersindians, by
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contrast,did not typically seethemselvesas signing awayall rights to land. They may, for
example, have understood a land sale to mean that the colonists could live on land in a
native villageOs territory, but that all would continue to share hunting rights.

Conflicts

These philosophical differences turned into practical problems when Europeansbought
land from Indians and when they clashedover who could use land to which both sides
believed they had a right.

IF NOBODY OWNS IT, WHO GETS TO SELL IT?

Colonists wanting to buy land from Indians first had to figure out who ownedit. That, as
weOveeen,wasatricky questionto answerN if not an impossible one. Europeansusedto
monarchy often assumedwrongly that the chief of a village could sell land on behalf of his
people,when in fact his powerswere far more limited. Europeansalsoassumedthat every
piece of land must either have a single owner or ruler or else be unowned, when in fact
most land in America was shared in various ways.

As a result, colonists often paid for land only to find that other Indians did not
recognizethe sale.The colonists, though, maintained their claims, and colonials courts N
being establishedand run by the coloniststhemselvesN nearly alwayssupported colonial
interests in land disputes.

MANAGING LAND FOR HUNTING AND FARMING

English colonistsrarely, if ever,forcibly displacedan Indian village or took land currently
being used for agriculture. In fact, in the seventeenthand eighteenth century, some
colonistsencouragedindians to convertto Christianity, and farm for aliving in permanent
settlements, and welcomed those who did. Conflicts typically arose when Europeans
wanted to settle and farm land on which Indians hunted or that they reservedfor future
agricultural use. Preciselythis kind of misunderstanding may have sparkedthe Tuscarora
War; the colonists at New Bern settled too close to the TuscaroraO$est hunting and
agricultural land.

Conflicts also aroseover the way Indians managedtheir hunting grounds. Although
Europeanssaw Indian hunting grounds as unimproved, in fact, native peoplesmanaged
the land they usedfor hunting, often by setting fires to flush game and keep underbrush
down. Indians continued to set fires before their hunts after Europeansarrived N and
often did so near Europeanfarms and settlements,on land to which they believedthey
retained hunting rights. Few colonists understood this practice (though John Lawson
describedit5), and seeing Indians setting fires near their homes frightened and angered
them.

Who owns the land?| 3



Figure 2. Livestock roamed
freely in colonial North Carolina,

and it was a farmerOs

responsibility to fence them out.

LETTING LIVESTOCK ROAM

The question of whether natural resourcescould be privately owned applied not only to
land, but to animals. Colonists allowed livestocksuch as pigs to roam freely, then rounded
them up in fall and winter months for slaughter. By 1700 in England, laws required
farmers to keeptheir livestocksecurelypennedso that they wouldnOtlamagecrops. But in
North CarolinaN and throughout the South until the late 1800sN the oppositewastrue.
Livestockcould range freely, and it was a farmerOsesponsibility to fencein his cropsand
to fenceoutother peopleOs animafs!

In Americain the 1600sand 1700s there wassomuch openland N and so many new
farms without fencesN that the English rule of fencing in livestock never neededto take
hold. By 1632,the Virginia legislature had to pass a law officially making it farmersO
responsibility to fence in their crops Oorelse to plant upon their own peril.O Virginia
farmers seemto havebrought the practiceof freely ranging their livestockwith them when
they moved south into North Carolina later in the 1600s.

Allowing hogs and other livestockto roam freely benefited small farmers who might
not otherwise haveacces4o woodsand streams.It alsomeant that farmers did not haveto
supplementtheir animals@eedN pigs, in particular, could find all the food they neededin
the woods.And since pigs arefairly dirty, letting them roam the woodsrather than keeping
them pennedtogethernear a dwelling probably kept diseasedown. But domestic animals
would also have had a tremendous impact on North CarolinaOsvoodlands.By trampling
and rooting up undergrowth and eating new shoots of grassesand other plants, livestock
transformed native ecosystemsgcontributed to soil erosion, and destroyedthe habitatsand
food sources of native animals.

Indians, who did not raise animals for food and treated wild animals as a shared
natural resource,did not alwaysrecognize Europeans@wnership of wandering livestock.
Some Indians who gave or sold land to European settlers believed that they retained
hunting rights to that land N rights that, sincethey relied on hunting for food, were critical
to their survival. Settlersfrequently complainedthat Indians stole cattle and hogsthat the
Indians saw as theirs to take.

Dominion

In the end, Europeanideas of land ownership N backedby superior numbers, force of
arms, and a relentlesslegal systemN won out. The colonists, as they believedtheir God
commanded, subduedthe land. But by parceling out and fencing off the land, they made
native ways of life impossible. Indians who at first had warily acceptedthe strangersin
their land slowly cameto realize that coexistencevould not be possible.The Tuscaroraand
their allies, diminished by diseaseand facing an insatiable colonial appetitefor land, seem
to haveseenthis coming in 171knd the war they fought againstNorth CarolinaOsolonists
was a desperate stand for their existence.
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On the web

More from LEARN NC

Visit us on the web at www.learnnc.orgto learn more about topics related to this article,
including American Indians, Europeans colonization, farming, land ownership andlivestock
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6. Free-ranginglivestockremained standard practicein North Carolina until after the Civil War,
and the state did not allow local governmentsto put the burden of fencing on the livestock
owner until 1917The lastopenlivestockrangesin North Carolinawere on the Outer Banks,and
were not closed until the late 1950s.

[For more about fencing laws, see OFencesid the Encyclopediaf North Caroling ed. William
Powell (Chapel Hill, N.C.: UNC Press,2006), pp. 424D425:and J. Crawford King, Jr., OThe
Closing of the Southern Range:An ExploratoryStudy,dn The Journalof SouthernHistory, Vol.
48, No. 1 (Feb. 1982), pp. 53D70.]

7. See Joshua Piker, OkfuskeeA CreeklIndian Town in Colonial America (Cambridge, Mass.:
Harvard University Press, 2004), p. 99.
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